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EXECUTIVE SUMMARY
Public-Private Partnerships (PPP) have been promoted worldwide as
the solution for States to be able to meet the needs of infrastructure
and public services with the participation of the private sector. Latin
America has been close to implementing private sector participation,
which has been offered as the principle solution to bridge the
infrastructure gap that the region suffers. Thanks to the stimulus and
technical support from regional multilateral banks—mainly the World
Bank (WB) and the Intern-American Development Bank
(IDB)—regulatory and institutional framework has been improving, to
allow for the implementation of PPP.
Taking this into context, the present document will address the
regulatory framework that Colombia, Peru and Brazil have gradually
been adopting in order to implement PPP since the mid 2000s,
elaborating publicity, types of contracts, and the flexibility of social
and environmental norms. Subsequently, risk allocation and acquired
coping obligations will be analyzed. A third point will study the
compensation that private actors receive for PPP and project funding,
emphasizing the role of pension funds.
In Argentina, PPP schemes are less developed than the other three
countries, given that a norm from 2005 on public-private financing had
little to no development during previous Governments. It was only
under the current Government that, in 2016, the country adopted a
new regulatory PPP framework which, at the time of writing this
document, did not have the proper regulation nor sufficient
experience to link this private capital plan with the other three
countries. Nevertheless, some details and developments of the
regulatory framework have been observed in Argentina. These include
advances in follow-up mechanisms, project transparency, and the
manner in which PPP contract compensation is carried out by the
State.
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Regulatory framework will be analyzed by identifying the norms that
regulate the PPP and the contributing procedural details from each
country in order to identify similarities and differences between the
countries involved in this study. This section will also study contract
type. Although there are differences in types of possible contracts in
Colombia, Brazil, and Peru, similarities exist in their final purpose.
Lastly, it is important to identify norms that have been relaxed in order
to provide incentives to private inversion, despite negative effects that
are felt mainly by communities and the environment.
In contrast to what rhetoric has indicated about the PPP, risk allocation
aims to be a beginning point, not an end. This has led us to define the
objectives of this exercise and recognize that the true purpose of the
PPP is to attract private capital for both project execution and funding.
Likewise, it will be seen that risk allocation implies taking on
obligations that, if not adequately carried out, can imply substantial
costs for the public budget which normally are not covered by this
sector and how these obligations that are taken on to manage risk can
affect environmental and social public policy.
This document will also identify the practical details of compensation
for the private partner creditor, which are carried out only if a certain
level of quality services and standards are met. According to other
studies on funding, the private sector leads the way in investing in
infrastructure. However, in order to achieve this the State must either
create norms or relax existing norms in order for private banks to
increase inversion. Additionally, the State also typically lends financial
assistance in order for these projects to be carried out. Pension funds
are also involved in funding, but putting large capital, which the future
of many laborers rely on, at risk. Finally, this document intends to
provide a global view of the implementation of this plan in four
countries in order to gain a better understanding of it and some of its
effects a bit more. To achieve this, the conclusion proposes a few
themes that need to be reassessed for PPP implementation, such as the
vulnerability of collective rights, the loosening of environmental
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norms, the cost of PPP, and the transparency of and citizen
participation in project planning.
INTRODUCTION
Since the 70’s in the United Kingdom and the United States, the
participation of the private sector has been shown to help carry out
projects and provide services that originally were the responsibility of
the State. In doing this, the need for private sector contributions have
been based on lack of financial capacity and specific experience in
certain types of projects carried out by the public sector. The society
created between these two sectors has been termed Public-Private
Partnerships (PPP).
Consequently, the PPP compose a distant model from the project or
service that the public entity directly executes, in which they assume
entire financial responsibility and the assumption of risk from their
activities. Additionally, the PPP scheme also differs from the
privatization model, in which the State delivers a service to an
individual to be exploited, in order for the public entity to be able to
provide liquid assets to carry out other projects.
In this respect, the PPP scheme requires participation from both the
private sector as well as the public sector throughout various levels.
These are principally determined by degree of involvement in the
project by each part. This participation is established by the quantity of
risk assumed by each sector, compensation for private partners,
participation in project funding, and the quantity of tasks assigned to
the private partner. These tasks can run anywhere from design,
construction, operation and return, to simple infrastructure operation
or providing services. The level of participation is first determined by
legislation and lastly, by contracts.
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While the concept of PPP has only recently been applied in Latin
America, legislation involving the participation of the private sectors
dates back to the 90’s, starting with the construction of infrastructure
through concession contracts. Due to the economic crisis at the end of
the 90’s and turn of the century, inversion in infrastructure from both
the public and private sector diminished, widening the
already-existing gap in infrastructure between Latin America in respect
to other regions (CAG, 2015).
Consequently, States were seen as obligated to adopt specific PPP
norms in order to generate new incentives for the private sector to
become more involved in creating infrastructure and providing public
services (CAF, 2015). For the most part, these incentives were pushed
forward by multilateral funds, such as the World Bank (WB) and the
International Development Bank (IDB). These entities have provided
technical support for the implementation of this plan, which aims for
increased participation and ambition from the private sector (Cruz,
2016).
Both the level of PPP implementation as well as private sector
participation in carrying out these essentially public labors differs in
each State. Differences are principally based on the degree of
economic development of each country, its needs, and internal
regulations. This document will describe a few specifics of the
implementation of PPP in three South American countries: Colombia,
Peru and Brazil who, according to the study “Infrascope 2014” and the
World Bank, have demonstrated significant application of this scheme.
Additionally, analysis of the new Argentine regulatory framework for
PPP, provided by Delfina Vila Moret and Pía Marchegiani from the
National Resources and Environmental Foundation (FARN) will be
included. This analysis takes into account the change in Government
that occurred in Argentina in December of 2015, which caused this
country to undergo not only internal policy change, but also shifted its
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international profile, redounding a greater presence in distinct
international forums and global debate1, and bilateral encounters with
distinct countries2.
Many of these spaces and exchanges between the leaders of distinct
countries, in accordance with their own governments, look to increase
the trust of the major powers in the global north. This principally
occurs in order to bring new inversion to the country and thus, resume
economic growth and overcome the economic crisis. Under this
framework, the sanction of a new system to promote PPP could
provide funds to be secured that the Government otherwise does not
have. This would integrate the private sector in various types of
projects and place the country on a similar level to others that already
have systems in place in the region, as such is the case for the other
three countries involved in this study.
Therefore, due to the newness of the PPP norm in Argentina and the
lack of experience that this country has with the implementation of
this scheme to link private capital, it is not possible to make an in depth
comparison with the other three countries. However, a few points that
the FARN investigators involved in this study considered pertinent, will
be mentioned within these chapters.
Thus the document will be divided into three chapters: the first will
focus on the legal framework of PPP in the four countries involved in
the study. Policy measures and programs that have enabled adequate
PPP application will be presented for Colombia, Brazil and Peru.
Additionally, two points will be emphasized: the first has to do with
access to information and the second concerns the calcification of PPP
within these three States. Generalities in respect to the new regulatory
framework in Argentina will be presented, along with differences from
what existed previously as well as mechanisms for transparency and
PPP project follow-up.

1Climate Change, G-20 Presidency, WTO Celebration
2The United Sates, China, Italy.
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The second chapter contains an explanation about risk allocation, the
importance of adequate allocation, and the ways in which Colombia,
Brazil and Peru have been carrying out this adjudication. Special
emphasis is made toward the need that risk—in addition to being
contained in a matrix to allow for clear identification and
assignment—be reflected in the contract through obligations that
serve as tools for management and mitigation in the case of possible
risk.
The third chapter will pertain to compensation that the private sector
must receive for infrastructure, and how the State should implement
and guarantee said payments. Additionally, it will speak to financing,
pension funds, the public entity’s role in achieving financial viability,
and identifying main funding sources for PPP in Colombia, Brazil and
Peru.
Finally, conclusions will be presented which will allow us to observe a
few of the details of PPP implementation that deserve to be revisited,
such as the issue of transparency, public entity risk retention, excessive
efforts by the State to provide incentives for private sector
participation in PPP construction and financing, and the violation of
collective rights in planning and carrying out PPP.
The full version of this publication may be downloaded in Spanish at
the following address:
http://www.ambienteysociedad.org.co/es/publicaciones/
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